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    City of


                 Encinitas



ELECTRONIC AND U.S. MAIL





June 21, 2010
Terry Francke, General Counsel

Calaware

2218 Homewood Way

Carmichael, CA  95608
Re:
CALIFORNIA PUBLIC RECORDS ACT REQUEST FOR DRAFT ENCINITAS PAVEMENT MANAGEMENT REPORT
Dear Mr. Francke:

Thank you for your E-mail regarding your request for the above-referenced document (“draft pavement management report”).  Unfortunately, for the reasons stated below, the City will not be releasing the draft pavement management report pursuant to your request. 

However, please note that Mr. Hefner has informed me that he anticipates the draft pavement management report will be finalized and released to the public no later than late August.   As a courtesy to you, upon its release, my office will immediately notify you and have a copy ready for your pick-up.


As a preface to the authority cited below for the nondisclosure of the draft pavement management report, it is important to note the basic process involving its consideration by both the City and public. First, the City hires a consultant to gather information regarding the topic.  Secondly, based upon this information, the consultant formulates preliminary data for City Staff review—of which constitute the consultant’s opinion at the time.  Thereafter, City Staff conducts several conferences with the consultant for purposes of correcting such things as errors, wrong assumptions, and misapplications.  Once City Staff and the consultant are satisfied on an appropriate “final draft” of the document, it is then released to the public and scheduled for deliberation by the City Council.        


As you may be aware, California Government Code Section 6255 provides for what is commonly known as the “catch all” exemption for the disclosure of public records.  A component of this exemption is the deliberative process privilege which protects certain communications on a topic before the decisions makers deliberate that topic.  (See Times Mirror Co. v. Superior Court 53 Cal.3d 1325, 283 Cal. Rptr. 893 (1991).) 

In the Times Mirror case, the Court expressed a concern that the quality of decision making suffers when the deliberative process is prematurely exposed to public scrutiny.  Citing several cases the Court noted three policy bases for its conclusions:


“First, it protects creative debate and candid consideration of alternatives within an agency, and thereby, improves the quality of agency policy decisions.  Second, it protects the public from the confusion that would result from premature exposure to discussions occurring before the policies affecting it had actually been settled upon.  And third, it protects the integrity of the decision-making process itself by confirming that officials should be judged on by what they decided, not for matters they considered before making up their minds.”  (Id.)

Similarly, for the City, we believe that for purposes of a potentially controversial item such as the, pavement management report, all the public interest items noted in the above quote apply to the nondisclosure of preliminary drafts of that study.  Conversely, we do not believe that disclosure of the draft pavement management report for individual informational purposes only (because it may not be relied on or explained as it may contain errors, wrong assumptions, and misapplications) outweighs these interests.  Furthermore, the public will have ample opportunity to participate in and possibly influence changes in the final draft of the pavement management report when it is properly before the City and the City Council during deliberations.


Thank you for your time and patience regarding this matter.







Sincerely,







Glenn Sabine
City Attorney
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